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by deleting Section 35-6-103(b) of SECTION 1 and by substituting instead the following:

(b) In exercising the power to adjust under Section 35-6-104(a) or a discretionary power

of administration regarding a matter within the scope of this chapter, whether granted by

the terms of a trust, or will or this chapter, a fiduciary shall administer a trust or estate

impartially, based on what is fair and reasonable to all of the beneficiaries, considering

any terms of the trust or the will manifesting the trustors' or testators' intention that the

fiduciary shall or may favor one or more of the beneficiaries.  A determination in

accordance with this chapter is presumed to be fair and reasonable to all of the

beneficiaries.

AND FURTHER AMEND by deleting from Section 35-6-104(a) of SECTION 1 the language "if

the trustee invests and manages trust assets as a prudent investor, the terms of the trust

describe the amount that may or must be distributed to a beneficiary by referring to the trust's

income, and the trustee determines, after applying the rules in Section 35-6-103(a), that the

trustee is unable to comply with Section 35-6-103(b)," and by substituting instead the following

language:

"if:

(1) the trustee invests and manages trust assets as a prudent investor;

(2) the terms of the trust describe the amount that may or must be distributed to a

beneficiary by referring to the trust's income; and

(3) the trustee determines, after applying the rules in Section 35-6-103(a), that

the trustee is unable to comply with Section 35-6-103(b)".

AND FURTHER AMEND by deleting from Section 35-6-104(b) of SECTION 1 the language "In

deciding whether and to what extent to exercise the power conferred by subsection (a), a
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trustee shall consider all factors relevant to the trust and its beneficiaries, including the following

factors to the extent that they are relevant:" and by substituting instead the language "In

deciding whether and to what extent to exercise the power to make adjustments under this

section, the trustee may consider, but is not limited to, any of the following:".

AND FURTHER AMEND by adding the following language to Section 35-6-104 of SECTION 1,

as a new subsection (g):

(g) Nothing in this section or in this chapter is intended to create or imply a duty to make

an adjustment, and a trustee is not liable for not considering whether to make an adjustment or

for choosing not to make an adjustment.

AND FURTHER AMEND by adding the following language as a new section 35-6-105 to

SECTION 1:

Section 35-6-105 Optional Notice. (a) A trustee may, but is not required to, give a notice

of proposed action regarding a matter governed by this chapter as provided in this

section.  For the purpose of this section, a proposed action includes:

(1) an individual action;

(2) a course of action; or

(3) a decision not to take action.

(b) If the trustee decides to give notice, the trustee shall mail notice of the proposed

action to all adult beneficiaries who are receiving, or are entitled to receive, income

under the trust or to receive a distribution of principal if the trust were terminated at the

time the notice is given.
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(c) Notice of proposed action need not be given to any person who consents in writing to

the proposed action.  The consent may be executed at any time before or after the

proposed action is taken.

(d) The notice of proposed action shall state that it is given pursuant to this section and

shall state all of the following:

(1) The name and mailing address of the trustee;

(2) The name and telephone number of a person who may be contacted for

additional information;

(3) A description of the action proposed to be taken and an explanation of the

reasons for the action;

(4) The time within which objections to the proposed action can be made, which

shall be at least sixty (60) days from the mailing of the notice of proposed action; and

(5) The date on or after which the proposed action may be taken or is effective.

(e) A beneficiary may object to the proposed action by mailing a written objection to the

trustee at the address stated in the notice of proposed action within the time period

specified in the notice of proposed action.

(f) A trustee is not liable to a beneficiary for an action regarding a matter governed by

this chapter if the trustee does not receive a written objection to the proposed action

from the beneficiary within the applicable period and the other requirements of this

section are satisfied.  If no beneficiary entitled to notice objects under this section, the

trustee is not liable to any current or future beneficiary with respect to the proposed

action.



Amendment No.  1 to SB0837

Fowler
Signature of Sponsor

AMEND Senate Bill No. 837* House Bill No. 1189

SA1076
01280021

-4-

FILED
Date  _____________

Time _____________

Clerk  ____________

Comm. Amdt. ______

__________________

(g) If the trustee receives a written objection within the applicable period, either the

trustee or a beneficiary may petition the court to have the proposed action taken as

proposed, taken with modifications, or denied.  In the proceeding, a beneficiary objecting

to the proposed action has the burden of proving that the trustee's proposed action

should not be taken.  A beneficiary who has not objected is not estopped from opposing

the proposed action in the proceeding.  If the trustee decides not to implement the

proposed action, the trustee shall notify the beneficiaries of the decision not to take the

action and the reasons for the decision, and the trustee's decision not to implement the

proposed action does not itself give rise to liability to any current or future beneficiary.  A

beneficiary may petition the court to have the action taken, and has the burden of

proving that it should be taken.

AND FURTHER AMEND by adding the following language as a new Section 36-5-106 to

SECTION 1:

Section 35-6-106.  Remedy.  With respect to a trustee's exercise or nonexercise of the

power to make an adjustment under Section 36-5-104, the sole remedy is to direct,

deny, or revise an adjustment between principal and income.

AND FURTHER AMEND by adding the following language as a new Section 35-6-107 to

SECTION 1:

Section 35-6-107.  Records.  A trustee who elects to exercise any power or not to

exercise any power under this chapter shall maintain only such records that may be

necessary or appropriate in the discretion of the trustee to support such determination at

the time the determination is made and shall not be required to maintain records not

necessary for the administration of the trust.
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AND FURTHER AMEND by deleting the language "1999" in Section 35-6-602 of SECTION 1,

and by substituting instead the language "2000".

AND FURTHER AMEND by deleting from SECTION 4, the language "1999" and by substituting

instead the language "2000".


